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UNITED STATES DISTRICT COURT 
DISTRICT OF COLUMBIA 


) 

TEKION CORP., ) 

12647 Alcosta Blvd., Ste. 230 ) 

San Ramon, CA 94583 ) 

) 

PLAINTIFF, ) 

) 

V. ) 

) 

UNITED STATES CITIZENSHIP AND ) 

IMMIGRATION SERVICES, ) 

111 Massachusetts Ave., N.W., ) 

Washington, D.C. 20529; ) 

) 

KIRSTJEN NIELSEN, in her offieial eapaeity ) 

as Seeretary of Homeland Security, ) 

do Office of the General Counsel, ) 

United States Department of Homeland Seeurity, ) 

Washington, DC, 20528; and ) 

) 

UNITED STATES OF AMERICA, ) 

) 

DEFENDANTS. ) 

) 

-X 


Case No: 19 ev 437 


COMPLAINT UNDER THE ADMINISTRATIVE PROCEDURE ACT 


Plaintiff Tekion Corp, through its undersigned eounsel, alleges, upon information and belief, as 
follows: 


I. INTRODUCTION 

1. This is a eivil aetion brought by Plaintiff Tekion Corp (“Tekion”) to hold unlawful and 
set aside the denial of the Form 1-129 Petition for a Nonimmigrant Worker (the “H-IB 
Petition”), filed by Tekion on behalf of benefieiary Sofiyaa Mohamed Ameenuddin 
(hereinafter “Benefieiary”), to elassify the benefieiary as a temporary worker in a 
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specialty occupation (H-IB) under section 101(a)(15)(H)(i)(b) of the Immigration and 
Nationality Act (“INA”) and change her status to H-IB. 

2. The H-IB Petition was denied by the United States Citizenship and Immigration Services 
(“USCIS”) on the basis that Tekion failed to demonstrate the proffered position qualified 
as a specialty occupation under 8 U.S.C. § 1184(i)(l) and 8 CFR § 214.2(h)(4)(iii)(A). 

3. USCIS’s denial of the H-IB Petition was based on an overly strict and narrow 
interpretation and application of 8 CFR § 214.2(h)(4)(iii)(A) and a disregard of relevant 
evidence in the record. It was arbitrary and capricious and was not supported by 
substantial evidence, and so should be set aside pursuant to the Administrative Procedure 
Act (“APA”), 5 U.S.C. § 706(2)(A), (C). 

II. JURISDICTION 

4. This Court has subject-matter jurisdiction over this action under 28 U.S.C. § 1331, in 
conjunction with the Immigration and Nationality Act (“INA”), 8 U.S.C. § I lOI et seq., 
and the APA, 5 U.S.C. §§ 702-706. 

5. Pursuant to 28 U.S.C. § 1331, “The district courts shall have original jurisdiction of all 
civil actions arising under the Constitution, laws, or treaties of the United States.” 
Jurisdiction is proper under 28 U.S.C. § 1331 because this action arises under two federal 
laws: the INA, 8 U.S.C. § I lOI et seq., and the APA, 5 U.S.C. §§ 702-706. 

6. The jurisdiction-conferring provision of the APA provides as follows: 


An action in a court of the United States seeking relief other than money damages 
and stating a claim that an agency or an officer or employee thereof acted or failed 
to act in an official capacity or under color of legal authority shall not be dismissed 
nor relief therein be denied on the ground that it is against the United States or that 
the United States is an indispensable party. The United States may be named as a 
defendant in any such action, and a judgment or decree may be entered against the 
United States... 

5 U.S.C. § 702 (emphasis added) 
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III. VENUE 

7. Venue is proper under 28 U.S.C. § 1391(e)(1)(A) because one or more defendants reside 
in this district. USCIS, a component of the Department of Homeland Security, resides in 
this district. Secretary of Homeland Security Kirstjen Nielsen, sued in her official 
capacity, should also be considered to reside in this district in her official capacity, even 
if her personal residence may be in the Eastern District of Virginia. 

8. The USCIS is an authority of the U.S. Government, as is DHS of which USCIS is a 
component, and thus, USCIS and DHS and their officers and employees are subject to the 
aforementioned provisions of the APA. Any actions taken by individual Defendant 
Kirstjen Nielsen in relation to the denial of Plaintiff s Form 1-129 were taken in her 
official capacity. 

IV. PARTIES 

9. Plaintiff Tekion is a United States start-up technology company based in San Ramon, 
California, centered on the development of innovative automotive retail software. Tekion 
was founded in 2016 by Jayaprakash Vijayan, who previously served as the Chief 
Information Officer of Tesla Motors Inc. 

10. Tekion filed the Form 1-129 petition with the USCIS, seeking H-IB classification on 
behalf their employee. Beneficiary Sofiyaa Mohamed Ameenuddin, who at the time of 
filing was an F-1 nonimmigrant alien employed as a Product Analyst for Tekion. 

11. Defendant USCIS is the component of the Department of Homeland Security that issued 
the final decision denying Tekion’s H-IB Petition filed on behalf of the Beneficiary. 

12. Secretary of Homeland Security Kirstjen Nielsen is the head of DHS, the cabinet 
department of which USCIS is a component. 
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13. The United States of America is a proper defendant in this action pursuant to 5 U.S.C. 

§ 702. 

V. EXHAUSTION OF REMEDIES 

14. Defendant USClS’s January 17, 2019 decision denying the H-IB Petition constitutes 
final agency action under the APA. Neither the INA nor its implementing regulations 
require that an administrative appeal of the denial decision be pursued. Moreover, such 
an appeal, if pursued, would not render the denial decision inoperative pending appeal. 
Accordingly, there are no administrative remedies which must be exhausted. 

VI. BACKGROUND 

15. The H-IB visa program is a way for U.S. employers to employ non-immigrant aliens, on 
a temporary basis, for specialty occupations, per 8 U.S.C. § 1101(a)(15)(H)(i)(b). 

16. To apply for the visa program, an interested employer must do two things. First, the 
employer must file a Labor Condition Application (“LCA”) with the Department of 
Labor (“DOL”), pursuant to 8 U.S.C. § 1182(n)(l). Second, the employer must file a 
Form 1-129 Petition for a Nonimmigrant Worker with the USCIS on behalf of the 
employee they wish to employ. 

13. The company’s proffered position must be for a specialty occupation, which is defined by 
statute as an occupation that requires 

(A) Theoretical and practical application of a body of highly specialized 
knowledge, and 

(B) Attainment of a bachelor’s or higher degree in the specific specialty (or its 
equivalent) as a minimum for entry into the occupation in the United States 

8 U.S.C. § 1184(0(1). 


4 



Case l:19-cv-00437 Document 1 Filed 02/21/19 Page 5 of 13 


17. By regulation, to qualify as a specialty occupation, the position must meet one of the 
following criteria: 

(1) a bachelor's or higher degree or its equivalent is normally the 
minimum requirement for entry into the particular position, 

(2) the degree requirement is common to the industry in parallel positions 
among similar organizations or, in the alternative, an employer may show 
that its particular position is so complex or unique that it can be performed 
only by an individual with a degree, 

(3) the employer normally requires a degree or its equivalent for the 
position, or 

(4) the nature of the specific duties are so specialized and complex that 
knowledge required to perform the duties is usually associated with the 
attainment of a bachelor's or higher degree. 

8 C.F.R. § 214.2(h)(4)(iii)(A). 

VII. FACTS 

18. In early 2017, Tekion sought to hire a Product Analyst. Requirements for the position 
included a minimum of a Bachelor’s degree in Engineering Management, Management 
Information Systems, or a related field, as well as relevant experience which would allow 
candidate to perform in the complex manner needed. 

19. Tekion’s mission is to disrupt this status quo in the automotive retail industry by providing 
unparalleled customer experience through the most modem cloud platform powered by Big Data, 
Artificial Intelligence, Machine Learning and Internet of Things. Recognizing Tekion’s potential, 
several of the worlds’ leading automotive manufacturers and aerospace pioneers have invested 
close to $18 million in Tekion. Tekion has also received almost $17 million in investments from 
top-tier Silicon Valley venture capital funds. 

20. The Beneficiary, Ms. Ameenuddin, met all the requirements for Tekion’s Product 
Analyst position per 8 U.S.C. § 1184(i)(l)(B), having attained a Bachelors of 
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Engineering degree, as well as a Master’s of Seienee in Engineering Management from 
Northeastern University. 

21. Tekion identified the beneficiary as a qualified candidate for the position and ultimately 
offered her employment on Eebruary 2, 2017. The beneficiary was a non-immigrant alien 
at the time, present in the U.S. in E-1 student status. The beneficiary initially commenced 
employment with Tekion under the Optional Practical Training (OPT) program, by which 
E-l students can be authorized employment in their fields for a limited period of time 
during or after completion of their studies 

22. Eollowing the completion of her OPT, the Beneficiary would need a change of status to 
H-IB non-immigrant classification pursuant to 8 U.S.C. § 1101(a)(15)(H)(i)(b) in order 
to remain in the U.S. on a temporary basis to work for Tekion as their Product Analyst. 

23. Tekion filed an ECA as the Beneficiary’s U.S. employer, per 8 U.S.C. § 1182(n)(l), 
which was approved and certified by DOE on Eebruary 15, 2018. The listed occupational 
category on the ECA was “Computer Occupations, All Other.” The wage rate was 
$90,000 per year, above the Eevel II prevailing wage of $87,339. 

24. On April 12, 2018, Tekion filed a Eorm 1-129 petition for Non-immigrant Worker with 
the USCIS, the H-IB Petition, seeking to classify the Beneficiary as a temporary worker 
in a specialty occupation (H-IB) with a concurrent request for change of status. A copy 
of the H-IB Petition is annexed as Exhibit A . 

25. On October 17, 2018, USCIS issued a Request for Evidence (“REE”) requesting 
additional evidence regarding various issues, including how the position qualified as a 
specialty occupation. A copy of the REE is annexed as Exhibit B . 
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26. On December 28, 2018, Tekion, by counsel, responded to the RFE. A copy of the 
response (the “RFE Response”) is annexed as Exhibit C . 

27. The RFE Response included a detailed description of the Beneficiary’s duties, broken 
down by the percentage of time spent on each. This description spanned approximately 
two-and-a half single-spaced pages. 

28. The RFE Response also included an expert opinion regarding the degree requirement for 
the position, issued by Professor Robert F. Bohn of Nyack College, accompanied by a 
letter of reference from Andrzej Z. Wlodarczyk, PhD, a departmental chairperson at 
Nyack College, who confirmed that Professor Bohn is a highly qualified professor 
authorized by Nyack College to award credit for work experience. Following a thorough 
analysis in his expert opinion more than 11 pages in length. Professor Bohn concluded 
that “the position of Product Analyst offered to Sofiyaa Mohamed Ameenuddin by 
Tekion Corp. is a specialty occupation that necessarily requires the prior completion of a 
bachelor’s degree in Engineering Management, Management Information Systems, ot a 
related specialized field.” Exhibit C . 

29. The RFE Response also included samples of the Beneficiary’s work for Tekion, provided 
to show the complexity and specialization of the Beneficiary’s job duties. 

30. The RFE Response also included a detailed description of the correspondence between 
the Beneficiary’s job duties and the coursework associated with her degree in 
Engineering Management. 

3E On January 17, 2019, USCIS issued a decision (the “Decision”) denying the H-IB 

Petition and denying the concurrent request for change of status. A copy of the Decision 
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is annexed as Exhibit D . The H-IB Petition was denied on the basis that Tekion had not 
shown the position offered qualified as a speeialty oecupation. 

32. The Deeision asserted in its introduetion, contrary to law, that the regulatory criteria for 
whether a position qualifies as a specialty occupation, 8 C.F.R. § 214.2(h)(4)(iii)(A), do 
not, in actuality, determine whether a position qualifies as a specialty occupation. Rather, 
according to the Decision, “the criteria stated in 8 CFR § 214.2(h)(4)(iii)(A) should 
logically be read as being necessary but not necessarily sufficient to meet the statutory 
and regulatory definition of specialty occupation.” Exhibit D at 2. 

33. The Decision arbitrarily asserted that the lengthy description of duties provided by 
Tekion was insufficiently detailed to allow assessment of whether the offered position is 
in a specialty occupation, because the description of duties included “Terms such as 
“Conducf’, “Provide,” “Build,” and Create,” which the Decision asserted meant that it 
“provide[d] little insight into the beneficiary’s specific role within these tasks.” Exhibit 
D at 4. According to the Decision, the duties were “described ... in relatively 
generalized and abstract terms that do not relate substantial details about either the 
position or its constituent duties.” Id. USCIS reiterated later in the Decision, in the 
analysis of the fourth regulatory criterion for specialty occupation (that is, 8 C.F.R. 

§ 214.2(h)(4)(iii)(A)), that “provided duties were described in generalized and abstract 
terms that lack sufficient detail to show that the nature of the duties are so specialized and 
complex that knowledge required to perform the duties is usually associated with 
attainment of a bachelor’s degree or higher in a specific specialty.” Exhibit D at 8. 

These assertions were inconsistent with the record, as the description of duties contained 
in the RFE Response at Exhibit C demonstrates. 
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34. In regard to the regulatory eriterion that a bachelor’s or higher degree be normally the 
minimum requirement for entry into the particular position, 8 C.F.R. 

§ 214.2(h)(4)(iii)(A)(l), the Decision asserted that where the occupation listed on the 
certified LCA was not listed in the Occupational Outlook Handbook (OOH) issued by 
DOL, Tekion could not support its assertion that the position was a specialty occupation 
by reference to the 0*NET occupational classification website of the DOL. Exhibit D at 
5. (0*NET Online is sponsored by the DOL Employment & Training Administration, 
although it is implemented by the North Carolina Department of Commerce through a 
DOL grant.) The Decision made the arbitrary categorical assertion that “A reference in 
the doe’s 0*NET does not establish that an occupation is a specialty occupation.” 
Exhibit D at 5. 

35. In regard to the criterion that the degree requirement is common to the industry in parallel 
positions among similar organizations, 8 C.E.R. § 214.2(h)(4)(iii)(A)(2), the Decision 
asserted that “You did not submit evidence to demonstrate that a degree in a specific field 
of study is common to the designing, developing, & implementing sw [sic] industry in 
parallel positions among similar organizations.” Exhibit D at 6. In fact, as discussed 
over the course of two pages of the REE Response cover letter. Professor Bohn had 
specifically stated in his expert opinion that 


Among educators and industry experts, it is widely recognized that individuals 
holding positions such as that of the Product Analyst herein must have at least a 
bachelor’s-level degree in Engineering Management, Management Information 
Systems, or a related specialized field. The nature of the job duties is highly analytical 
and strategically critical and, therefore, this position could not be filled by an 
individual with a degree in another field or with a degree below the bachelor’s level. 

It is a general practice for a business engaged in cloud-based business services for 
automotive dealer operations, such as Tekion, to hire a marketing specialist such as 
the Product Analyst herein, with the educational prerequisites specified herein and to 
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require that the eandidate possess a baehelor’s-level or higher baekground in one of 
the fields specified herein. 

Exhibit C . The Decision completely disregarded this relevant evidence. 

36. In analyzing whether the complexity and uniqueness of the offered position is such that it 
can be performed only by an individual with a bachelor’s degree in a specific specialty, 8 
C.F.R. § 214.2(h)(4)(iii)(A)(2), the Decision acknowledged the expert opinion offered in 
the RFE Response, but gave minimal or no weight to it on the basis that Professor Bohn 
did not have further knowledge of the offered position beyond the description of the 
duties provided by Tekion. The Decision objected that the professor had not, for 
example, “visited your business, observed your employees, interviewed them about the 
nature of their work, or documented the knowledge that they apply on the job.” Exhibit 
D at 7. USCIS appeared to assert in the Decision that an expert witness cannot usefully 
comment on whether the performance of a particular set of duties requires a bachelor’s 
degree or higher in a specific specialty, unless he has personally observed those duties 
being performed or interviewed the people who perform them. No reasoned basis was 
given for this assertion. If USCIS had doubts regarding whether the listed duties were 
accurate, that would be a separate issue, but once the duties of a position have been 
established (as they were here), it is illogical to suggest that an expert would need to 
observe those established duties being performed in order to assess whether those 
established duties would require a bachelor’s degree or higher in a specific specialty. 

Even under the Eederal Rules of Evidence (the stringencies of which do not apply in 
immigration proceedings), “[a]n expert may base an opinion on facts or data in the case 
that the expert has been made aware of or personally observed.” Eed. R. Evid. 703 
(emphasis added). 
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37. In analyzing whether the eomplexity and uniqueness of the offered position is sueh that it 
ean be performed only by an individual with a baehelor’s degree in a speeifie speeialty, 8 
C.F.R. § 214.2(h)(4)(iii)(A)(2), USCIS imposed the legally nonexistent requirement that 
the evidenee “distinguish the differenee between the duties to be performed by the 
benefieiary and those normally performed by similar workers, and how the duties of the 
proffered position are more speeialized and eomplex.” Exhibit D at 7. This is eontrary to 
law, as the regulation requires only that the “particular position is so complex or unique 
that it can be performed only by an individual with a degree”, 8 C.F.R. 

§ 214.2(h)(4)(iii)(A)(2). This can be so regardless of whether or not other positions 
performed by similar workers are also so complex or unique as to require such a degree. 

38. With respect to the fourth regulatory criterion of whether “the nature of the specific 
duties are so specialized and complex that knowledge required to perform the duties is 
usually associated with the attainment of a bachelor's or higher degree,” 8 C.F.R. 

§ 214.2(h)(4)(iii)(A), the Decision relied on a combination of USCIS’s previously-noted 
assertion that the “duties were described in generalized and abstract terms that lack 
sufficient detail,” Exhibit D at 8, and a repetition of the above-noted legal error regarding 
whether a position must be particularly distinct from others in the field in order to qualify 
as a specialty occupation. The Decision stated that “i[t] appears that the beneficiary will 
perform the normal duties of a Computer Occupations, All Other without any additional 
specialization or complexity that is usually associated with the attainment of a bachelor’s 
degree or higher or its equivalent in a specific specialty.” Exhibit D at 8. The Decision 
did not provide any evidentiary basis for its implicit assertion that “the normal duties of a 
Computer Occupations, All Other” (whatever those may be) would not be sufficiently 
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specialized and complex to require a bachelor’s degree or higher or its equivalent in a 
specific specialty. 


VIII. CLAIMS FOR RELIEF 

FIRST CLAIM FOR RELIEF 
(Administrative Procedure Act - 5 U.S.C, § 706(2)(A)) 

39. The Administrative Procedure Act provides that a Court shall 

hold unlawful and set aside agency action, findings, and conclusions found to be— 

(A) arbitrary, capricious, an abuse of discretion, or otherwise not in accordance 
with law; 

(B) contrary to constitutional right, power, privilege, or immunity; 

(C) in excess of statutory jurisdiction, authority, or limitations, or short of statutory 
right 

. . . [or] 

(E) unsupported by substantial evidence in a case subject to sections 556 and 557 
of this title or otherwise reviewed on the record of an agency hearing provided by 
statute. 

5 U.S.C. § 706(2). 

40. Plaintiff restates and re-alleges the allegations contained in paragraphs 1 through 38 as 
though fully set forth herein. 

41. The denial of Plaintiffs H-IB petition for the Beneficiary was arbitrary, capricious, an 
abuse of discretion, and not in accordance with law. 

SECOND CLAIM FOR RELIEF 
(Administrative Procedure Act - 5 U.S.C, § 706(2)(E)) 

35. Plaintiff restates and re-allege the allegations contained in paragraphs 1 through 39 as 
though fully set forth herein. 

36. The decision of USCIS to deny the H-IB Petition was not supported by substantial 
evidence. 
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IX. PRAYER FOR RELIEF 

WHEREFORE, Plaintiff Tekion Corp respectfully prays that the Court: 

(a) Declare unlawful and set aside USCIS’s decision to deny the H-IB Petition filed by 
Tekion on behalf of the Beneficiary; 

(b) Remand the matter to Defendants with instructions to approve the H-IB Petition filed by 
Tekion on behalf of the Beneficiary; 

(c) Grant such other and further relief at law and in equity as justice may require; 

(d) Grant attorney’s fees and costs of Court to Plaintiff under the Equal Access to Justice 
Act. 

Respectfully submitted, 


/s/ David A. Isaacson _ 

David A. Isaacson 

Cyrus D. Mehta & Partners PLLC 

One Battery Park Plaza, 9th Floor 

New York, NY 10004 

Tel: (212) 425-0555 

Fax:(212)425-3282 

Email: disaacson@cvrusmehta.com 

BarNo.:NY0281 

Dated: February 21, 2019 

New York, New York 
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